
YOU AND YOUR LAWYER
INTRODUCTION: As a service to our legal assistance clients, we adapted this handout with frequently asked questions on
choosing a lawyer, how lawyers charge for their services, court orders for attorney’s fees, and other issues involving private
attorneys.  It is, of course, very general in nature since no handout can anticipate and answer all your specific questions.  We
ask, however, that you read over these questions and answers carefully in connection with your visit to our legal assistance
attorneys so that you may have the fullest information available to help you with your family law problem.

1. Q. HOW DO I CHOOSE A PRIVATE ATTORNEY?

A. There are many ways to select a private attorney if you do not have one already.  In some cases, you may have
been represented previously by an attorney who could help you in your present situation.  Then again, there may be a
friend or relative who has been represented by a good lawyer in a case similar to yours.  It might be a good idea in either
of these cases to see if that lawyer might be able to handle this matter for you.  You can also ask a legal assistance
attorney to help with a referral.

2. Q. ARE THERE OTHER WAYS OF PICKING A CIVILIAN ATTORNEY?

A. Yes -- many bar associations maintain a lawyer referral service.  You can also choose a lawyer based on
advertising or any number of other ways.  The important thing is that you choose a lawyer able to handle your case and
able to work with you.  Any way of selecting a lawyer is satisfactory if it achieves these goals, for it is very important for
the client to have confidence in his or her attorney.

3. Q. WHEN WOULD I NEED A CIVILIAN ATTORNEY INSTEAD OF A LEGAL ASSISTANCE ATTORNEY?

A. A legal assistance attorney may not be able to help you in every situation, due to military regulations and
available manpower.  For example, you will probably need to hire a lawyer to represent you if you have been sued or if
you wish to file a lawsuit. You may also need to retain an attorney if you need a complex will to be drafted.  Sometimes a
regulation will prohibit advice or representation, such as in cases involving a conflict of interest or income-producing
property of a client.  In any of these cases, you will need to retain a private attorney to advise and represent you.  Your
legal assistance attorney will let you know if your case requires referral to a civilian attorney.

AMERICAN ATTORNEYS

4. Q. WHAT ARE MY LAWYER'S DUTIES?

A. The best summary is contained in a "Declaration of Commitment" published by the American Bar Association,
which asks that all lawyers live by these principles and provide copies of them to their clients.

MY DECLARATION OF COMMITMENT TO CLIENTS

To treat you with respect and courtesy.
To handle your legal matter competently and diligently in accordance with the highest standards of the profession.
To exercise independent professional judgment on your behalf.
To charge a reasonable fee and to explain in advance how that fee will be computed and billed.
To return telephone calls promptly.
To keep you informed and provide you with copies of important papers.
To respect your decisions on the objectives to be pursued in your case, as permitted by law and the rules of

professional conduct, including whether or not to settle your case.

To work with other participants in the legal system to make our legal system more accessible and responsive.
To preserve the client confidences learned during our lawyer-client relationship.
To exhibit the highest degree of ethical conduct in accordance with the Code of Professional Responsibility/Model

Rules of Professional Conduct.

5. Q. WILL MY CIVILIAN LAWYER TREAT EVERYTHING I SAY CONFIDENTIALLY?

A. Your civilian lawyer is bound by the same ethical obligations as a legal assistance attorney.  This means that what
you say to your lawyer is "privileged information."  With certain limited exceptions, such as the intention to commit a crime



or to give perjured (untruthful) testimony in court, what you tell your attorney must be held in confidence unless you give
permission otherwise.  In addition, your civilian attorney has the duty to:

• Let you make the major decisions in your case, such as pleading guilty in a criminal case or accepting a compromise
or settlement in a civil case; and

 
• Remain open and honest with you in all aspects of your case, including the chances of success, the good and bad

sides of your position, the time needed and the fee required.
 
 6. Q. HOW DO AMERICAN CIVILIAN LAWYERS CHARGE FOR THEIR SERVICES?
 
 A. Lawyers set fees in a number of ways.  The major types of fees are flat rates, contingency fees, and hourly billing.
 
 7. Q. WHEN IS A FLAT FEE USED?
 
 A. Lawyers may use a flat fee in handling certain civil and criminal cases where the work involved is usually straight
forward, predictable, and routine.  Thus, many lawyers use a flat rate or set a fee in uncontested divorces, simple wills,
traffic tickets, and misdemeanors, adoptions, and name changes. Court costs (filing fees, witness fees, and sheriff's costs)
are usually not included in the flat fee.  A flat fee is one, ordinarily paid in advance, and does not vary depending on the
amount of attorney time or work involved. No refund is due if the work takes less time than expected and no additional
charge is made if the case is longer or more complex than usual.
 
 8. Q. WHAT IS A CONTINGENCY FEE?
 
 A. A contingency fee (or contingent fee or percentage) is one paid by the client only if the lawyer is successful.  It is
paid out of the sum of money that is collected by the lawyer and thus is available only in civil lawsuits which involve suing
for a sum of money, such as auto accident cases and malpractice claims.  A typical fee charged by a lawyer might be one
figure (25-33%) if the case is settled without trial and another (33-40%) if it is necessary to go to court.
 
 On the other hand, some lawyers charge a single percentage regardless of whether trial is necessary or not.
Since the lawyer collects no fee if the case is lost, you will usually need to have a case with clear liability and damages
before a lawyer will agree to a contingency fee in handling the case.
 
 9. Q. WHEN DO LAWYERS CHARGE ON AN HOURLY BASIS?
 
 A. An hourly rate is most common when the client's work will be substantial, but it is difficult to estimate how much
time it will take.  Thus, for example, a lawyer might charge on an hourly rate for a contested custody or contract case, or
for the preparation of a family trust document.  It is fairly common for the lawyer to require a retainer to be paid before
starting on the case.  This amounts to a deposit or downpayment to make sure that the client is serious about the case
and is financially prepared to cover the costs that may be incurred.  The size of the retainer and whether any part of it is
refundable will vary from case to case and lawyer to lawyer.
 
 10. Q. DOES THE COURT EVER AWARD ATTORNEY'S FEES?
 
 A. Yes -- here are some general examples of situations in which courts sometimes award attorney's fees:
 
• When the attorney acts as a trustee or agent for the court to manage money, property or other assets, the court can

usually grant the lawyer a fee to be paid out of the assets managed.  Thus, a lawyer who acts as the Executor or
Administrator of a deceased person’s estate, or who is the Trustee for the bank in a foreclosure sale, can ask the
court to award him or her a fee based on the price obtained in the foreclosure sale or the value of the debts paid and
the personal property in the estate.

 
• In certain family law cases, the court may order one party to pay some or all of the other's legal expenses.  The court

can make such an award in cases involving alimony, child support, custody and paternity, by way of example.  It is
important to remember, however, that the award of attorney's fees in such cases is not mandatory or automatic.  It
depends on a variety of factors, such as good faith, need, lack of adequate support, and so on.  The courts see these
awards of attorney's fees as a way to pay back or reimburse people for attorney's fees already paid or presently due.
It is very difficult to retain an attorney from the outset based on the promise or hope of court-awarded attorney's fees
at a later date.  This is especially true because many times a person will not obey the court's order to pay the other
party's attorney and so further court work may be necessary.

 



• In some cases, a contract provides for payment of attorney's fees by one who breaks the contract.  In such a case,
the court will enforce the contract (if it is valid) and can award attorney's fees to the winning party from the breaching
party if such a clause is inserted in the contract.

 
• A final example of court-awarded attorney's fees is the "nuisance lawsuit" -- one that has no basis or justification.  If

the judge finds that a lawsuit is frivolous, groundless and without justification, an award of attorney's fees may be
made by the court against the person bringing the suit. The same is true if it is a defense, counterclaim or answer that
is frivolous.

11. Q. WHAT IF I CAN'T AFFORD TO HIRE A LAWYER?

A. First of all, talk to a legal assistance attorney.  There may be a legal aid society or public defender office that can
help you.  You may be able to handle the case yourself, as with small claims court (or its equivalent in the place where
you live).  The state Child Support Enforcement Agency (located in each state) can help obtain an initial order for child
support without charge.  Once child support is ordered, you can obtain help in enforcing payment from the Agency, or
from the court through which the payments are made, or you can ask the court to appoint a lawyer to enforce payment.  It
may be that you don't need a lawyer but need to be referred to another office, such as the installation housing office, the
inspector general, the county health department or the district attorney.  Just remember -- don't give up!  See a legal
assistance attorney as early as possible so he or she can listen to the facts and help you avoid or solve the problem.

12. Q. WHAT SHOULD I WATCH OUT FOR WHEN DEALING WITH MY CIVILIAN LAWYER?

A. Here are some tips on the important matters that involve your lawyer and some areas where complains are
common:

• Be sure to insist that your lawyer explain specifically 1) what (s)he will do in your case, and 2) how much it will cost.  If
you wish, ask the lawyer to put this in writing.  This includes the contract that binds you and the attorney -- make sure
you get a written contract and then read it!

• Clients should receive frequent case updates and regular communications from their attorneys; the rules of most state
bars require this.  Be sure to ask about this if you want to ensure that your lawyer knows you want to be kept current
regarding your case.

• You should also get copies of the “pleadings”  -- motions, complaints, counterclaims, petitions -- that have been filed
in your case, as well as any order or judgment that the judge signs.

• The lawyer should release your file to you upon request and with reasonable notice.
• Do not tolerate unreturned phone calls; nothing makes a client angrier (and justifiably so) than a lawyer who won’t

answer a phone call or a letter from a client requesting information.
• Consider hiring a lawyer who specializes in your particular kind of case.  Many states allow lawyers to become

specialists and list themselves as such if they meet certain qualifications.  A specialist is usually more likely to know
the “ins and outs” of your case than an attorney who is a “general practitioner.”

13. Q. ARE THERE ANY OTHER TIPS ABOUT LAWYERS THAT I SHOULD KNOW?

A. Yes.  You should be sure to ask early and often about attorney’s fees.  Here are some suggestions:

• Find out from your lawyer if the attorney’s fees you incur can be assessed by the court against the other side (in other
words, if your soon-to-be-ex can be made to pay your lawyer’s bill).

• Be sure you ask your lawyer at the outset how much he or she charges.  Get this written down in a contract that both
you and your lawyer sign.  Read the contract closely before signing; you might even want to take it home with you
before signing to read it closely and to allow yourself to think about it before you commit yourself to what might be
thousands of dollars of legal expenses.  Be sure to keep a copy of the contract.

• Ask for an estimate of the total charges and ask what services are included in this estimate.  Ask what your attorney
expects to be the steps you go through and how much time (or expense) they might involve -- if you hire an
experienced lawyer, he or she should be able to at least "outline" the process for you with a fair degree of accuracy.

• At the same time, please be aware that it is hard to tell what might happen or how long something might take in a
legal difficulty.  It’s impossible to predict with any degree of accuracy what will happen, for example, in a divorce and
separation case.  While many of these are resolved as standard “uncontested divorces” with no alimony, property or
child-related issues involved, there are a great many cases that are completely unpredictable in this field of law, so



don’t expect a specific dollar amount to be quoted to you as “the entire fee” in anything but a standard uncontested
divorce.  In fact, be wary of attorneys who promise to handle your entire case for a fixed sum, since it is impossible at
the outset to tell what will occur in all except the most routine of uncontested divorce cases -- one in which both
parties want to get divorced, there are no issues of alimony, property division, custody or child support, and there is
no problem serving the other party with the divorce papers.

• Be sure you understand the hourly rate of your lawyer, how the billing takes place, when you're expected to "refresh
the retainer" and so on.

• Be sure to ask lots of questions if you want answers and you want to know how you will be charged in your case --
after all, it’s your money.

14.    Q.     HOW DO I HIRE A LAWYER IN MONTEREY COUNTY?

A Inexpensive initial access to an attorney who practices in the subject area that concerns you may be
obtained through the Monterey County Bar Association Lawyer Referral Service.  You can obtain a one-half hour
consultation for $30.  Contact:
Susan Goodrich, Executive Director
411 Pacific Street, Suite 308
P.O. Box 2307
Monterey, CA 93942-2307
831/375-9889
831/375-5036 (fax)
sgood@redshift.com

Also Legal Services for Seniors provides low cost or free legal advice to individuals over the age of 60.
LSS has main offices in Seaside & Salinas:

Seaside - 915 Hilby Avenue, Suite 2
Seaside, California 93955
831.899.0492 - telephone
831.899.0496 - fax
Salinas - 21 West Laurel Drive, Suite 45
Salinas, California 93906
831.442.7700 - telephone
831.442.7707 - fax

The LSS website is http://www.legalservicesforseniors.org/

A. Attorney fees in Germany are usually much higher than in the United States, particularly for an uncontested
divorce.  German attorneys do not charge their client on an hourly rate. Their fee is based on the so-called “value of a
case”.  The latter is determined by the amount of money in dispute or it is assessed by the judge himself, who attributes a
certain value to a certain legal question.  A strictly binding ordinance will inform the client how much “one share of the total
fee” is. Depending on the work that is done, the attorney can get one, two, or three shares (for counseling and paperwork,
for filing the petition and for court representation).  This system permits a fairly exact estimate on the future costs right
from the first consultation.  It also means that attorney’s fees are going to be the same no matter which attorney you hire.
It is the attorney’s ethical obligation to counsel his or her client on the total costs of the legal dispute.  Of course, any
attorney will request a retainer if the client wants to fight the case.  The attorney must make a deposit for court fees when
the case is filed in the first place.  In small towns (and also depending on the competition between attorneys in the specific
locality) it is not uncommon, however, for the first divorce counseling session to be given at no charge to the client.

15. Q. WHAT IF I HAVE OTHER QUESTIONS ABOUT ATTORNEYS AND THEIR FEES?

A. Ask questions at your very first meeting with a civilian lawyer.  And remember:

• Always insist on signing a contract with the lawyer if you want the advantage of having your agreement in writing.

• Be sure to read the contract before signing to make sure it sets out accurately your entire agreement.



• Feel free to "shop around" and compare various attorneys, but don't just shop for the lowest fee.  The cheapest
lawyer is not necessarily the worst or best, and the most expensive one may not be the right one for you.  Be sure to
consider such factors as location, accessibility, personality, time available and experience in your problem area.
There are lots of lawyers in most communities.  It is your job to find the right lawyer for your case.

16. Q. ARE THERE ANY SPECIAL TIPS TO REMEMBER ON HIRING A LAWYER FOR A “MILITARY
DIVORCE CASE?”

A. Attorney Peter Cushing of Orlando, Florida, advised the following considerations in choosing an attorney
regarding “the military divorce”:

If you are an active duty member, retired from active duty, or the spouse of an active duty or retired member, it is
very important that you select an experienced attorney if many years of military service are involved.  This is so
because the military pension and related insurance benefits are the major assets in a military dissolution.  For
example, a senior enlisted person is likely entitled to $1,500.00 or more in monthly pension benefits for life.  These
benefits, if earned during the marriage, are marital property and subject to equitable distribution in Florida.  If,
however, the retired member dies, these benefits stop.  So, insuring the military pension is very important.
Accomplishing a division of a military pension and establishing or preserving insurance benefits requires a
knowledge not only of state law, but also familiarity with the Uniformed Services Former Spouses’ Protection Act
[USFSPA], a federal statute.  Court orders must be properly drafted to comply with both state and federal law.  In
interviewing a prospective attorney, consider asking the following questions:

• Does the attorney have a military background?  Was the attorney a former military attorney?

• How many military-related divorces has the attorney completed?

• Are military personnel (or military spouses) regular clients of the attorney?

• Does the attorney have a copy of the Former Spouse Protection Act?

• Has the attorney written or lectured about military-related divorce?

17. Q.  IF I HAVE OTHER QUESTIONS, WHAT SHOULD I DO?

A.  See a legal assistance attorney as soon as possible.  He or she can answer many questions and help you to make a
fair and intelligent decision about your choices, options and alternatives.  Our legal assistance office stands ready, willing
and able to help you in these matters.  Bring with you to the interview a copy of any documents or court papers that might
be helpful to your attorney.

Location and hours of your Legal Assistance Office: Building 275, Room 203, Presidio of Monterey;  Open 0800
to 1600 hours.

Information on useful local and national agencies, offices and resources:

American Bar Association  (legal info/lawyer referral) www.abanet.org/genpublic.html
California Government Agencies www.ca.gov/s/search/hello.html
Code of Federal Regulations www.access.gpo/nara/cfr/index.html
Dissolution Workshops, Monterey (help completing divorce paperwork) 647-7730
Law Library, Monterey County Monterey 647-7746

Salinas 755-5046
Lawyer Referral Service, Monterey County Bar Association (30 min/$30) 375-9889 or 424-1401
Lawyer Search: searchable database by state, city, area of practice          www.lawyers.com
Legal Services for Seniors (low cost help for persons age 60+) Seaside 899-0942

Salinas 442-7700
Legal Aid of the Central Coast (for low income Monterey County residents) 375-0505
Legal Services for Children 415-863-3762
Martindale-Hubbell Lawyer Finder (nationwide list of attorneys) www.martindale.com/
Mediation Center (free/low cost mediation for various types of disputes) 649-6219/424-4694
National Center for State Courts (links to state/federal court websites) www.ncsc.dni.us



Naval Postgraduate School Legal (notarizations and powers of attorney) 656-2506
Online Research (extensive) www.law.cornell.edu

(extensive) www.amicus.ca/legallinks/index.html
(extensive) www.findlaw.com
(paralegal site) www.paralegals.org
(California Code) www.leginfo.ca.gov/calaw.html
(Municipal Codes, cities & towns of all states) www.spl.org/govpubs/municode.html

Public Defender 647-7758/755-5058
Self help law books (Nolo Press) 800-846-9455; www.nolo.com
Small Claims Court Advisory Service (Monterey College of Law) (free) 373-1959
Small Claims Court Advisor (free assistance/referral) 647-7773 or 755-5073
Staff Judge Advocate, Defense Language Institute (factsheets and links) http://www.monterey.army.mil/atzp/ja/legal.htm

Legal Assistance 242-5083/4
Claims 242-6396
Administrative & Labor Law 242-5082/6416
Military Justice 242-5081

Uniform Code of Military Justice (UCMJ) http://jaglink.jag.af.mil/UCMJ.htm
United States Code www.law.cornell.edu/uscode
Women’s Crisis Center (low cost; restraining order, divorce) 757-1001
YWCA (Free preparation of restraining order paperwork) 649-0834

* * *
Adapted from the Legal Eagle Series of handouts OSJA, USAREUR & 7TH ARMY


